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        MINUTES

Of the Township of West Milford

ZONING BOARD OF ADJUSTMENT

July 27, 2021

Regular Meeting via Zoom

(Due to COVID-19 social distancing requirements this virtual meeting was held on Zoom.) Robert Brady, Board Chairman, opened the Zoom Meeting of the Zoning Board of Adjustment at 7:33 p.m. The Board Secretary read the Legal Notice. The Pledge of Allegiance was recited.

Roll Call

Present:  
Daniel Jurkovic, Linda Connolly, Frank Curcio, Arthur McQuaid, Michael Gerst, Michael DeJohn and Robert Brady

Also present: 
Pam Jordan, Board Secretary, Stephen Glatt, Board Attorney, Ken Ochab, Board Planner and Patrick McClellan, Board Engineer

Absent:
Russell Curving, Jo Ann Blom 

The Chairman greeted the Board, the applicants and any members of the public. Mr. Brady explained the Zoning Board and Open Public Meetings Act, the social distancing requirements as a result of Covid-19, and the reason that the meeting was being conducted by electronic means via ZOOM. The meetings are advertised in the Herald News and on the Township website.  The Board operates in accordance with the Open Meeting Act of the State of New Jersey, which means discussions and decisions are made in public. 

MEMORIALIZATIONS

RANDA INVESTMENTS    

RESOLUTION 13-2018 (Original and Amended Applications)




USE AND BULK VARIANCE ZB02-18-02
            

Block 7601; Lot 2






1463 Union Valley Road; VC Zone

Decided:
Denial of a use variance application for a 10 Unit (Amended to 8 Units) Townhouse/Apartment complex in the village commercial zone (VC)

Denied:

July 24, 2018 (and April 23, 2019 Amended Application)

Eligible to vote:
(Original Application) Russell Curving, Frank Curcio, Arthur McQuaid, 

Steven Castronova, Robert Brady, Michael Gerst

(Amended application) Russell Curving, Frank Curcio, Arthur McQuaid,

                                         Robert Brady, Michael Gerst

GRAZYNA KLAPACZ  (Grace Skrobas)


RESOLUTION 14-2021




BULK VARIANCE ZB01-21-01






Block 10102; Lot 10
18 Gould Rd.; R-4 Zone

Decided:
Approval, Bulk variance for max building square footage where 1500 sq ft max is allowable and 2450 sq ft is proposed for the construction of a 35’ x 70’ garage for recreational vehicle storage.

Approved: 
June 22, 2021

Eligible to vote:
Russell Curving, Daniel Jurkovic, Frank Curcio, Arthur McQuaid, Michael Gerst, Michael DeJohn and Robert Brady

A motion was made by Russell Curving and Second by Michael Gerst to approve Resolution 

12-2021

Yes:
Russell Curving, Daniel Jurkovic, Frank Curcio, Arthur McQuaid, Michael Gerst, Michael DeJohn and Robert Brady

No: 

None

Abstain:  
None

CARRIED APPLICATIONS

MCDONALD’S USA, LLC





Complete: 04/26/21

Preliminary & Final Site Plan




Deadline:  08/24/21
USE AND BULK VARIANCE ZB03-21-05

Block 6303; Lot 14, Block 6303 Lot 15 (parking lot)

41 Marshall Hill Road; CC Zone

Where the applicant is seeking, Use and Bulk Variance including variances requested for a side by side dual drive thru, menu boards, relocation of accessible parking area and improvements to the entrance walkway.
The Board recapped the reasons for carrying this application as;


1.  Relocating the Flag Pole on the plans


2.  The double lane entering the drive up windows.  

3.  Angled parking
The Applicant’s Attorney introduced and qualified the Applicant Engineer, Mr. Matthew Dewitt.  The Board Attorney swore in Mr. Dewitt, of 46 East Main Street Summerville NJ, for Testimony.  Mr. Dewitt was accepted as an expert for testimony.

Exhibit A1, described by Mr. Dewitt as (SK) sketch plan, dated July 13, 2021.  Mr. Dewitt stated the named sketch was created as a result from input and comments made at the previous Board meeting to address extending the 2 drive thru lanes.  Mr. Dewitt stated that the new proposal includes extended lanes back Westerly toward the front door and adds striping to differentiate the two lanes.  The parking row on the South side has been adjusted to show angled parking expanding to 18 feet, leaving enough room for the bypass lane.  The Flagpole has been relocated to the new proposed landscaped area by the front door.  
Mr. Dewitt stated that the que capacity has been increased from five to eight cars in the ordering and waiting area without hindering the flow and passage of traffic.  The ADA clear path of travel from Marshall Hill road remains the same and from the new ADA compliant parking stalls in the Western parking lot.  

The revised drawings increase the drive thru operation capacity from 14 to 17 – extending from the pickup window to the end of the drive thru.  
The Board questioned the Applicants Engineer to describe the merge flow in the Queuing lane and other details of the lot.   Mr. Dewitt stated that the sequence of drivers would proceed as if at a stop sign.  The inner isle is 12 feet and would accommodate larger vehicles such as pickup trucks and work vans.  Drivers backing up from the parking area would need to be aware of any obstruction behind them.  Mr. Dewitt indicated 18 feet is sufficient for safely backing out.  Parking spaces on the plans in this row have been reduced from 12 to 10 with a total count of 24, where 21 is required.  There have not been any changes to proposed signage as stated by the applicant in previous testimony.
Designated as EXBIBIT 1, (SK) sketch plan, referencing the proposed changes, would be converted to a Preliminary and Final Site Plan, as a condition of approval should the applicant receive a favorable review from the Engineer and should the Board be in favor of the proposed revisions. 
The Board Chairman, Robert Brady opened the application for public comment in accordance with the open meetings act.
Seeing no one a motion was made by Michael Gerst to close the public portion of the meeting.

Second by Arthur McQuaid

Yes: 
Daniel Jurkovic, Linda Connolly, Frank Curcio, Arthur McQuaid, Michael Gerst, Robert Brady
A motion was made by Daniel Jurcovic to approve use and bulk variances for the parking lot side-by-side drive thru with menu boards and relocation of accessible parking area and improvements to walkway and a second by Michael Gerst.
Roll call:  
Yes:  
Daniel Jurkovic, Frank Curcio, Arthur McQuaid, Michael Gerst, Robert Brady
No:

None

Abstain:
None

The Board Attorney indicated that the Resolution is typically ready by the next Board meeting, (August 24, 2021) once published in the paper; the 45-day appeal period takes place.  At this time, members of the public could come forward and appeal the Boards decision.  Any work started is done at the applicants own risk.  
NEW APPLICATIONS
NEW CINGULAR WIRELESS PCS, LLC (“AT&T”) 

Complete 05/07/2021

PRELIMINARY & FINAL SITE PLAN



Deadline  09/04/2021

USE AND BULK VARIANCE ZB03-21-07

Block 3101 Lot 8

325 Lakeside Road, R-4

The Applicant seeks a conditional Use Variance pursuant to N.A.S.A. 40:55D-70 d(6) for a height variance since the proposed height of 160 feet exceeds the permitted height by 10 feet or 10% of the maximum height permitted in the district for a principal structure; Bulk Variance requests for lot size where 25 acres is required and 4.52 acres is proposed and side yard setback where  300 feet is required and 1.5 feet is proposed; and, Preliminary and Final Site Plan approval for the construction of a cellular tower and storage facility.
Christopher Quinn, Esq., came forward to represent the Applicant from the law firm of Phinilis Halpern, LLP with a business address of 160 Morris Street, Morristown, NJ.  Mr. Quinn stated AT&T proposed a telecommunications facility located toward the rear of the property to provide cellular service to those around the lake.  All related equipment and generator is to be located within the proposed compound.  A monopine “fake tree” is proposed to fit the surroundings and location abutting a large wooded area.  Mr. Quinn stated the importance of wireless service over the past year for remote work or school being critical.  
From the time of the initial application with the proposed pole being 150 feet, the Applicant submitted revised plans considering comment review from the Township Planner reducing the height of the pole to 115 feet to include the faux branches.  This tower is built to accommodate up to four carriers and meet all building requirements.
Mr. Quinn stated that this property is located in a permitted use.  The proposed height of the pole exceeds the permitted height.  The height is required to send sending an adequate signal for coverage.  The location requires a “D” Variance for setback and minimum lot size.  The lot and the adjacent lot are owned by the Marina and tucked into a wooded area and will not require extensive tree removal.  
The Civil Engineer for the Applicant was sworn in by the Board Attorney, Camilo Gaviria of Gaviria Engineering with an address of 171 South Main Street, Manchester CN.  Mr. Gaviria is a license civil engineer in NJ with a BS from Roger Williams University, licensed in 2013.  Mr. Gaviria indicated he has testified in NJ and CT.  The Board accepted Mr. Gaviria as an expert.   
Mr. Gaviria indicated he has reviewed the plans dated June 29, 2021 and described the property while sharing the site plans on his screen.   Sheet B-3., 4.52 acre hilly lot with frontage on Lakeside road with mixed use of storage yard and residential.  The Applicant is proposing a 20 x 50 gated compound located on the Southern edge of the property line abutting lot 7, sharing common ownership of lot 8 (unimproved land).  The chain link fence with privacy slats, surrounding the compound, is proposed at a height of 6 foot – the size allows for additional future carriers.  Mr. Gaviria indicated a reason for this location was not to interfere the operations of the boat storage facility and a Highlands designated area with minimal disturbance.  Sheet Z54A of the plans show a 10 x 16 concrete pad to support the 8 x 8 cabinets and diesel generator.  Mr. Quinn referred the Applicants Engineer to sheet Z2 of the plans, and the existing landscape plans.  Mr. Gaviria indicated that the area is set back and complimented by the existing vegetation located near one home that is on this property approximately 132 feet away.  Proposed lighting is on the walk in cabinet controlled by motion at night.  
The centerline of the antennas are shown at 105 feet and the highest point for antenna, the top of the tower is 110 feet the branches extend to 115 feet to the crown.  Collocation would accommodate future carriers 10 feet below 105 feet.  The proposed utility run is located overhead from an existing pole 49701 on lakeside road to pole 9792 on lot #8, continuing overhead - over the existing septic bed to a new proposed utility pole, then trenched underground to the compound.  Technician access is located on the shared lot from Lakeside drive, looping into lot 8 on existing access.  Mr. Gaviria stated that a technician visits the site in a small suv, every 4 – 6 weeks during business hours for normal maintenance lasting several minutes, requiring a laptop only.  The generator runs on a typical test cycle every other week lasting no more than 20 minutes during normal business hours and once a month for 30 minutes.
The Applicants engineer stated existing vegetation and topography serve the needs of landscaping, and no additional landscape plan was added.  Average tree height is roughly 70  - 75 feet shown on sheet Z10.  The proposed compound is gravel, located at the top of a hill on Lakeside Road; no extensive measures for storm water management have been added.  Setback measurements for shared ownership of two lots (when combined) measure over 100 feet and municipal wooded property sits to the other side.  Taking into account these conditions, Mr. Quinn stated no negative impact on deficient setbacks or lot size exist.  
The Board Engineer review letter dated July 20, 2021, #4 parking stating there is amble space for access and parking utilizing the boat yard existing loop.  To alter current parking would require altering the Highlands application, already filed with conformation of receipt and indication from Mr. Kahn of a probable favorable outcome.   
Mr. Quinn stated that there is an easement or lease rights securing access rights should the neighboring parcel next to the driveway that is going through a parcel of land.  The Board Attorney indicated there would be a provision for access across lot 9 should the Board approve the Application.  Mr. Quinn stated the applicant is using lot 8 for access and not expecting to use any other lots for access.
The dimension for the side yard variance on lot #8 is 1 foot 6 inches, when dimensions are combined with lot #7 (same owner) the dimensions are less than 102 feet, when 300 feet is required.  
Lighting for the compound is most similar to a one directional spotlight with a small radius facing where the door of the cabinet is for evening access.  Utility poles would be for main power and fiber that would come to the facility.  

Seeking clarity and impact buffer, the Board referenced an email in response to an email from Denyse Todd to Robert Reider, dated June 9, 2021 - from the West Milford Tax Assessor naming  3201.1 (located South of lot 7) as State property not Green Acres property.  The Applicants Engineer did not find significant impact and indicated that lot 7 provided ample cover.  Mr. Quinn referenced the 200 foot property owners list from the end of May 2021, stating this property in question was designated as Township owned 3202.1 (different lot #).   Mr. Quinn indicated that both designations make this property environmentally restricted property from the Highlands and provide a wooded buffer.  
Mr. Brady questioned the proposed backup energy source for the tower.  Mr. Gaviria stated the generator would provide power for AT&T, typically lasting 109 hours based on a full 300-gallon tank.  If the power goes down the first source is a backup battery lasting up to 4 hours.  The generator, remotely monitored by AT&T for fuel and function, would be a second source for power.  The decibel rating, at worst case, is 65 at 3 meters and would be a non-issue.  
Ms. Connolly questioned carrier capacity and look of adding additional antenna.  Mr. Gaviria stated the manufacturer provide branches and socks with branch like material to camouflage the antenna.  Future carriers would obtain their own permit, as their responsibility, and coordinate with the manufacturer of the tower for material needed.  AT&T will locate their antenna at the highest spot; additional carriers would need to go before the Board for approval per the ordinance.
The Board expressed troublesome concern with the limited buffer of 1 ½ (one and one half)  feet.  Mr. Jurcovic stated he was dissatisfied with the provided assurances.  Mr. Quinn and the Applicants Engineer stated the two lots were environmentally restricted and anyone purchasing the property would see that there was a tower on the property and the landowner did not have issue with the location.    Responding to the Board Attorney, Mr. Quinn stated the edge of the compound would be a foot and ½ away from the edge of the property and the pole (including tree branches) have a radius of 8 feet and would encroach on the neighboring property.  The Board suggested moving the pole, joining property or acquiring an agreement with the adjoining property owner for the use of the property.  The owner of lot 7 and lot 8 are the same.  There is an obligation of the Applicant to alleviate or lesson the variance if possible.  The Board Attorney stated that if the owner testifies he will not sell the land, and does in the future the Board would have the right to deny the application because he created a hardship.  Mr. Quinn stated he would have a conversation with the owner; however continue with the presentation and testimony.
Mr. Brady stated, as a condition of approval the Applicant would remove the tower when and if the pole falls into inutility the entity that owns the pole be required to remove the pole.  

Mr. Brady explained to the public that they would have an opportunity to speak when testimony was complete.  The Board Attorney explained to the public the Board has the ability to impose conditions to address concerns should the Application be approved.  The Board Attorney suggested those wishing to be heard – that a list of concerns be collected to address the Board and the Applicant, the Board is interested in listening to everyone that would like to speak and the public has the right to hire and bring professionals and make a case if appropriate.  The Board is here to protect the township, zoning scheme of the township, the neighborhood and want to hear concerns -  not be part of a free for all or subject to insults.  
A motion was made by Michael Gerst to take a 5-minute break and second by Daniel Jurcovic.
All approved

Mr. Brady called the meeting back to order at 9:38 PM

Roll call:  Daniel Jurkovic, Linda Connolly, Frank Curcio, Arthur McQuaid, Michael Gerst and Robert Brady
The Board Attorney swore in the Applicants Radio Frequency Engineer, Daniel Penesso with an address of 15 East Midland Ave, Paramus NJ.  Mr. Penesso has a Bachelor of Science Degree in Engineering, has been employed as a Radio Frequency Engineer for over 23 years with experience in testimony hundreds of times.  Mr. Penesso was approved as the Applicants expert for testimony.

Mr. Penesso confirmed the Applicant AT&T is an FCC Licensed communication carrier.    Mr. Penesso shared his screen with the Board identifying AT&T site W6285 with his cursor.  Maps presented have been generated with software ATOLL, an industry standard tool, tuned with drive test data to generate an accurate representation of coverage based on topography, water, roadways and more.   (Map #1) dated June 25, 2021 – “AT&T Neighboring Coverage”.  The Star represents the proposed site location; purple dots represent existing AT&T on air sites.  Based on signal strength the blue dots represents -95dbm, reliable in-building coverage, and Green dots represent in-vehicle coverage, white represents unreliable coverage.  Mr. Penesso indicated the area around the proposed site had inadequate coverage.  The goal of the site is to provide seamless coverage from one cell to the next cell.  The Board asked if other candidates had been considered, Mr. Panesso stated there was not an existing structure that would accommodate the coverage objective and available land was limited to existing improved land.  (Map #2) “AT&T Proposed Composite coverage Antenna Height 105 feet – The color starts and dots show the proposed site integrated into the network the coverage.  Mr. Panesso stated a taller structure and this was the minimum height to service to the neighborhood South of the site and across the lake running on the lowest license frequency band.  The new proposed site is the minimum height that would connect the existing sites.  AT&T was awarded by First Net to provide first responders a priority access, private network (on the 700 MG frequency band) providing first responders dedicated channels of signal in the event of an emergency with a first responder special simm card.   
Mr. Quinn stated that the permitted height of a tower at the proposed location of 85 feet would not provide adequate coverage leaving gaps to the South.  Mr. Panesso shared (Map #6) “Composite Coverage Antenna height 85 feet” showing an open area of unreliable coverage at the lower height.  Existing obstructions and terrain would interfere with transition from one serving cell to the next, interrupting hand off.  To accommodate additional carriers the height of the tower would need to be above the tree line.  Alternate technology such as DAS is not viable at this location, the topography would interfere and the signal provides a very small footprint of coverage.   

The Emission study described how the site would comply with federal and state requirements. Findings in the reported calculations, dated June 30, 2021, for the FCC compliance  - at street level around the site, conservative calculation maximum RF level is 3.8976 %  of the FCC general population MPE limit, well below the 100 %  reference for compliance and more than 25 times below the limit established as safe for continuous human exposure to RF emissions from antennas.

Mr. Panesso described low power coming from the frequency bands transmitted from the antenna to the user, as the radio wave leaves the antenna it weakens.  The Radio Frequency (RF) waves are non-ionizing.  Each site covers a small geographic area.  A mobile devise is low power, not transmitting far and wide.  Mr. Panesso stated it is completely safe to be around this type of installation.  Page 12 of the report shows levels being safe to be around and the manner in which the waves disperse in terms of power.  

Mr. Jurkovic questioned who requires the standards for coverage site transition/handoff.  Mr. Panesso stated that it is part of a license requirement to build the network and provide coverage.  Handoff is part of the license requirement to find a way to cover the area.  
Further questions and comments, Ms. Connolly asked if the expert would be available at another time for questioning.  Mr. McQuaid indicated he would like to see something presented addressing the setback and the adjoining property.  Mr. Jurcovic stated the plans, exhibits and maps are available at the town hall for review for anyone that would like to see them.  The Board Attorney asked Mr. Quinn if AT&T entertained the idea of a town hall type meeting to inform and explain to the public safety concerns of the Federal radiation act and the NJ radiation act of NJ.  The Board Attorney encouraged the public to review the files and exhibits found at Town Hall from the applicant and all of the departments within the municipality.  This Board must make a determination whether to grant the USE Variance, Height Variance.  The Cell Tower is permitted within this zone but does not meet the ordinance for height.  The second variance is the side yard variance; the pole should not be closer than 300 feet from the property line.  The applicant must give the Board valid reasons to allow them to be that close to the property line.  The Board Attorney explained voting requirements for an approval of this kind.  Concerns brought to the Board should be zoning only. 
A motion was made by Michael Gerst to carry the application to August 24, 2021 and second by Daniel Jurcovic.  


Roll call vote:  


Yes:
Daniel Jurkovic, Linda Connolly, Frank Curcio, Arthur McQuaid, Michael Gerst, Robert Brady  
No: 

None

Abstain:  
None

LITIGATION – Remains the same
APPROVAL OF MINUTES
A Motion was made by Arthur McQuaid to approve June 22, 2021 minutes and second my Michael Gerst

Roll call vote:  


Yes:
Daniel Jurkovic, Frank Curcio, Arthur McQuaid, Michael Gerst, Robert Brady  
APPROVAL OF INVOICES – BOARD PROFESSIONALS

Motion to pay all professional invoices was made by Michael Gerst and second by Dan Jurkovic

Roll call vote:  


Yes:
Daniel Jurkovic, Linda Connolly, Frank Curcio, Arthur McQuaid, Michael Gerst, Robert Brady  
Motion for adjournment of the July 27, 2021 meeting by Michael Gerst
Second by Daniel Jurkovic.

Roll call vote:  


Yes:
Daniel Jurkovic, Linda Connolly, Frank Curcio, Arthur McQuaid, Michael Gerst, Robert Brady  
ADJOURNMENT at 10:36 PM

Next zoom meeting August 24, 2021 at 7:30 p.m.
Respectfully submitted by,








_______________________







Pamela Jordan, Secretary








Zoning Board of Adjustment


